INTRODUCTION
The Supreme Court in 1965 extended the protection of the confrontation clause to state court defendants.' That holding led to unprecedented judicial and academic attention to a sixth amendment provision which previously had played a relatively insignificant role in the administration of criminal justice.
The Court's confrontation decisions in the last quarter century have treated diverse questions. This Article divides these confrontation issues into five categories, which are admittedly not complete enough to embrace all possible confrontation questions: 1) hearsay and confrontation, as in Dutton v. Evans 2 and Bourjaily v. United States; 3 2) substantive domestic law restrictions on cross-examination and impeachment, as in Davis v. Alaska 4 and Olden v. Kentucky; 5 3) procedural limitations upon face-to-face confrontation, without substantive limitations upon cross-examination, as in Coy v. Iowa; 6 4) confrontation and discovery, as in Pennsylvania v. Ritchie; 7 and 5) confrontation restrictions upon the use of limiting instruction procedures, as in Bruton v. United States. 8 Despairing of finding meaningful guidance for resolving modern confrontation issues in historical materials, thoughtful jurists and scholars have offered their own interpretations of the confrontation clause. 9 Most of the more ambitious academic theoreticians have focused on the hearsay-confrontation decisions. 10 These writers have criticized the Supreme Court's approach to hearsay and confrontation, usually concluding that it provides too little constitutional protection for the accused."
In venturing guesses about future confrontation clause developments, and in offering suggestions, I take a step back from the hearsay-confrontation segment to get a better view of the whole picture. From this vantage, without regard to theory, the differences in the results as they might be charted on a liberal-conservative graph are amazing. For example, in one case, the Supreme Court found a confrontation clause violation where the accused had a full opportunity to cross-examine his accusers in the jury's presence, limited only by the inability of the accusers to observe the defendant during their testimony. 12 By contrast, the Court has allowed routine use of out-of-court accusations, without permitting any cross-examination by the defendant of the declarant, without requiring the prosecutor to demonstrate either the reliability of the particular hearsay utterance or the unavailability of the declarant, and without affording the jury an opportunity to scrutinize the declarant's demeanor.' 3 In the hearsay-confrontation cases, the Court has come close to adopting Justice Harlan's dictum that the confrontation clause should not shape the rules of evidence. 14 At the same time, in striking down domestic law limitations upon certain avenues of crossexamination and impeachment, the Court, including Chief Justice Rehnquist, with little fanfare, has embarked upon a course that could lead to very substantial constitutional law modifications of the domestic rules of evidence in criminal cases.1 5 Additionally, the hearsay decisions are difficult to reconcile with the limiting instruction cases. Bruton appears to prohibit de facto use by a jury of a codefendant's accusation against a defendant where the domestic law prohibits such use but relies upon limiting instructions which direct the jury to observe such restriction. 16 On the other hand, the hearsay-confrontation cases 17 allow states to make de jure use against a defendant of some of the very codefendant confessions which, under Bruton, would create confrontation clause problems if a state were to exclude them de jure while admitting them de facto through use of inadequate limiting instructions.' 8 Although there is little hope that a coherent theory of confrontation will emerge in the coming years, the Supreme Court probably will strive to reconcile the different lines of confrontation cases to produce a more uniform result. The Court's recent decision to grant certiorari in two cases posing different confrontation issues reinforces this belief.' 9 Expecting that the various lines of authority 12 For a discussion of Coy v. Iowa, 487 U.S. 1012 (1988) 20 the prosecution ordinarily can use hearsay evidence without, at the time of trial, demonstrating the unavailability of the hearsay declarant. Second, according to the Bourjaily 2 1 principle, the prosecution ordinarily can use hearsay that fits within a domestic law hearsay exception, even without making a particularized showing of the reliability of the hearsay declaration. Because of these rules, the confrontation clause offers little protection beyond that afforded by domestic hearsay law. This is true even though some contend that the unfettered use of hearsay against criminal defendants is exactly what the confrontation clause was meant to prevent.
A. THE AVAILABILITY OF THE HEARSAY DECLARANT
As Professor Michael Graham has perceptively observed, the tendency of courts is to shape the confrontation clause to conform to pre-existing domestic evidence law. 22 They do not wish to restrict the prosecution's use of hearsay beyond limitations which have evolved in domestic evidence law over the centuries. The opposite approach could lead to a quagmire. The courts would have to develop a separate body of hearsay principles, applicable only in criminal cases and only when the prosecution offers the hearsay. Accordingly, the Supreme Court has rejected theories which would require major modifications of domestic hearsay rules. For example, it has rejected the principle that prefers live testimony over hearsay when the hearsay declarant is available at the time of remanded, 58 U.S.L.W. 5044 (U.S. June 27, 1990) (No. 89-478). Both cases involve children and confrontation issues. The Idaho case concerns use of a child's hearsay statement, and the Maryland case involves use of a child's testimony through closed-circuit television. Will the Court approve the use of hearsay, which totally denies a defendant an opportunity to cross-examine, while disapproving a technique which affords the defendant an opportunity to cross-examine? The cases in tandem may provide the Court with an excellent opportunity to reconcile two different lines of confrontation cases. 20 475 U.S. 387 (1986 So far the United States Supreme Court has provided no list of hearsay exceptions as to which the confrontation clause requires a showing of the declarant's unavailability. In the coming decades, however, courts will likely hold that no showing of unavailability is required as to most hearsay exceptions. They will limit Roberts almost exclusively to cases in which the prosecution relies upon the former testimony exception.
The language of Inadi contains the seeds of such development. In Inadi, the Court suggested that often the circumstances surrounding an earlier statement will make it more valuable in the truth-determining process than would be a version of events recited by the declarant in the presence of the trier of fact. 28 The Inadi Court placed coconspirator declarations in this category; it suggested that the rationale for the coconspirator exception is that circumstances surrounding the making of the statement tend to guarantee its trustworthiness. 2 9 The implication is that the confrontation clause will not require a showing of the declarant's unavailability where the statement fits within any hearsay exception justified by a "trustworthy circumstances" rationale. This, of course, is a primary rationale for almost every hearsay exception other than the exception for former testimony. Certainly if the Court has concluded, in the face of some evidence to the contrary, 0 that "trustworthy circumstances" provide the rationale for the coconspirator exception, courts should have no difficulty in drawing this conclusion as to excited utterances or business records or official records.
The former testimony exception will likely stand practically alone as to the requirement that the prosecution demonstrate the hearsay declarant's unavailability. Indeed, under the Court's test in Inadi-even as to exceptions such as dying declarations or declarations against interest, where domestic law traditionally has required a showing of the declarant's unavailability-the Court today would probably not use the confrontation clause to mandate such a requirement.
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The development of hearsay-availability cases will meet the Supreme Court's desire to avoid both saddling the prosecution with new requirements in the hearsay area and significantly "constitutionalizing" the rule against hearsay. [Vol. 81
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B. THE RELIABILITY OF THE HEARSAY DECLARATION
After putting to one side the declarant's availability, one must face another difficult question: even if the declarant is unavailable, does the confrontation clause prohibit the use of some or all hearsay offered over the objections of a criminal defendant? One approach would say that the clause allows any use of hearsay, as long as the prosecution demonstrates the declarant's, unavailability. 3 3 Domestic law has not recognized such a broad hearsay exception, even though some scholars have argued that the prohibition against hearsay should never deprive the trier of fact of relevant evidence from the lips of unavailable declarants. 3 4 Thus the Supreme Court has had no need to go beyond those restrictions already established by domestic law to avoid setting new limits on the prosecution's use of hearsay.
Instead, the Court has adopted an interpretation of the confrontation clause which seemingly imposes some constitutional limitations in criminal cases upon the use of hearsay, even from unavailable declarants, without, in fact, placing any significant limitations upon the prosecution's use of hearsay beyond those required by domestic law.
The Court, over academic objections, 3 5 has said that "reliability" is an adequate substitute for cross-examination. 3 6 It has reasoned: 1) confrontation is designed to promote reliability; 2) sometimes the use of uncross-examined statements will not undermine the reliability of the fact-finding process; and 3) therefore, sometimes an opportunity for the defendant to cross-examine a hearsay declarant is unnecessary to fulfill the requirements of the confrontation clause-namely, when attendant circumstances surrounding the making of a statement tend to guarantee its 33 An analogous proposal was put forth by the drafters of ALI MODEL CODE OF Evi-DENCE Rule 503 (1942). Without regard to constitutional considerations, the domestic rules they proposed would have rejected hearsay challenges whenever the declarant was unavailable.
34 The drafters of the Federal Rules of Evidence rejected this proposal. See FED. R. EVID. advisory committee's introductory note to Art. VIII.
35 See, e.g., Kirst, supra note 9, at 517-20. 36 The Court began its substitution of reliability for cross-examination in its plurality opinion in Dutton v. Evans, 400 U.S. 74 (1970) . The theory seemingly commanded the agreement of all ninejustices in Lee v. Illinois, 476 U.S. 530 (1986), although only four dissenting justices agreed that the statement at issue was sufficiently reliable to be admissible without an opportunity for the defendant to cross-examine the hearsay declarant. Finally, in Bourjaily v. United States, 483 U.S. 171 (1987), a majority of the Court invoked the "reliability" standard in rejecting a confrontation clause challenge to the prosecution's use of the hearsay declaration in the case at hand.
trustworthiness. 3 7
If the Court stopped there, the confrontation clause could require prosecutors to demonstrate the reliability of a hearsay declaration, on a statement-by-statement basis, before being permitted to introduce a hearsay declaration which met the requirements of a domestic law hearsay exception. Presumably courts would develop a jurisprudence specifying what factors are relevant to a determination of reliability, much as some did after the plurality in Dutton 3 8 first embarked upon the "indicia of reliability" approach to hearsayconfrontation questions. 3 9 If reliability were the only concern, it would be difficult to see anything wrong with such an approach. Thoughtful observers agree that many statements which fit within the criteria of one or another of the traditional hearsay exceptionscertainly including the coconspirator exception-are not trustworthy by themselves nor in comparison to some hearsay statements which fit within no traditional hearsay exception.
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The Supreme Court, however, simply does not want to constitutionalize the hearsay rule to such an extent. Accordingly, in Bourjaily, 4 1 it held that the prosecution, without being deemed guilty of a confrontation violation, can use hearsay which falls within the criteria of a "well-rooted" hearsay exception. This approach serves judicial economy, but undermines the reliability of the fact-finding process in some individual cases. Where the statement fits within a well-rooted exception, prosecutors need not make a case-by-case demonstration of reliability. Courts need neither develop nor apply a constitutional jurisprudence of "reliability."
Although the Court will probably not sacrifice these important administrative concerns, it is possible that the Court would allow a defendant-in the name of either due process or confrontation-an opportunity to overcome a "weighty" presumption that a statement is reliable if it fits within a well-rooted exception to the rule against hearsay. The Court may decide whether to read Bourjaily as creating 37 See Bouraily, 483 U.S. at 171; Lee, 476 U.S. at 530 (dictum); Dutton, 400 U.S. at 74. [Vol. 81 a conclusive presumption of reliability, or whether to view it as creating a rebuttable presumption of reliability for any statement which fits within a well-rooted hearsay exception. Perhaps because I favor the rebuttable presumption approach, I find the possibility of such a development in two sources. First, the Court in Lee v. Illinois42 held that, although third-party inculpatory declarations against penal interest are presumptively unreliable and fit within no well-rooted exception, the prosecution should be allowed to demonstrate that, under all the surrounding circumstances, the weighty presumption of unreliability is overcome, thus satisfying the confrontation clause. If the confrontation clause allows the prosecution to overcome a presumption of unreliability despite a statement's non-conformity to the criteria of any well-rooted exception, it should allow the defendant an opportunity to overcome a presumption of reliability despite a statement's conformity to the criteria of a well-rooted exception.
Second, in the case of two significant hearsay exceptions-for business records and for official records-the Federal Rules of Evidence already allow opposition of hearsay on the ground that the particular statement is untrustworthy even though it otherwise fits within established criteria for the exception. 4 3 Moreover, the catchall hearsay exceptions of Rules 803(24) and 804(b)(5) call for some case-by-case adjudication of reliability. Under these circumstances, assuming that the Court will persist in holding that reliability suffices as a substitute for cross-examination, the Court should allow a defendant an opportunity to demonstrate that some hearsay statements are so unreliable that the confrontation clause requires their exclusion-even as to statements which fit within well-rooted hearsay exceptions.
In the hearsay-confrontation area, the Court will probably consider two other issues. First, the Court must indicate which hearsay exceptions are well-rooted. For example, suppose that where the child is unavailable as a witness in a child sex-abuse case, a state permits use of the child's hearsay statements which fit within neither a traditional excited utterance exception nor a traditional prompt complaint of rape exception. As many states expand hearsay exceptions to meet societal demands for successful child-abuse prosecu-42 476 U.S. 530, 546 (1986).
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These rules provide for the exclusion of certain records where circumstances "indicate lack of trustworthiness." FED. R. EVID. 803(6), (8). 44 These rules allow admission of certain hearsay which fits within no other hearsay exception if, among other requirements, the hearsay has "circumstantial guarantees of trustworthiness." tions, will the Court declare that such statements fall within a wellrooted exception, so that the prosecution, under Bourjaily, need not demonstrate the reliability of the particular statement in order to satisfy the confrontation clause? As a second example, will the Court hold that the exception for inculpatory declarations against interest has become well-rooted, as more and more states follow Federal Rule 804(b)
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As to statements admissible under any domestic law exception not considered to be well-rooted, the Court must spell out factors to be considered under the "indicia of reliability" test used to determine whether a particular statement can survive a defendant's confrontation clause challenge. Lower court cases indicate that Dutton and Lee leave some fundamental questions unanswered. 4 7 Perhaps the most important is the "boot-strapping" issue: may independent evidence tending to corroborate the hearsay statement, as distinguished from the facts surrounding the statement itself, be considered in determining the reliability of a statement for confrontation clause purposes? 4 8 As long as the Court does not deem the inculpatory declaration against penal interest exception to be well-rooted, the courts will probably develop this jurisprudence of reliability pri- 45 For an extensive list of decisions permitting prosecutors to use inculpatory thirdparty declarations against interest, see Haddad & Agin, supra note 18.
46 The process could be analogous to the Court's efforts to define which industries can be subject to nonconsensual searches without a warrant issued upon probable cause to believe that criminal evidence is to be found. See, e.g., Donovan v. Dewey, 452 U.S. 594 (1981); Marshall v. Barlow's Inc., 436 U.S. 307, 336-37 (1978) (Stevens, J., dissenting). I hope the process proves easier when it comes to developing guidelines for the classification of "well-rooted" hearsay exceptions than it has been in developing guidelines for classifying certain industries as subject to special regulation.
47 See, e.g., United States v. Szabo, 789 F.2d 1484 (10th Cir. 1986) (using non-exhaustive list of eight factors in resolving confrontation clause challenge to prosecution-sponsored hearsay); United States v. Alfonso, 738 F.2d 369 (10th Cir. 1984) (stressing, as do many decisions, "non-crucial" nature of the hearsay as one element is multi-factor test for evaluating confrontation clause challenges); Williams v. Melton, 733 F.2d 1492, 1497-98 (11 th Cir. 1984) (Clark, J., dissenting) (arguing that strength of corroborating testimony should not be critical to the admissibility of the challenged hearsay); United States v. Puco, 476 F.2d 1099 (2d Cir. 1973) (saying that use of even "crucial" or "devastating" hearsay may be constitutional in absence of cross-examination).
48 Suppose that authorities discover A's fingerprints at the scene of the crime. Does that make B's hearsay assertion that A participated in the crime more reliable? Or should the court just examine the circumstances surrounding the making of B's statement, including B's motivation? For one discussion of "bootstrapping," Domestic civil and criminal evidence rules, while generally allowing wide latitude, place some limitations upon the right of a party to cross-examine and impeach an adverse witness. Some limitations flow from policy considerations which place other values above the search for truth. For example, domestic law may prohibit asking an adverse witness whether he confessed to his priest a different version of events from the one he has related on direct examination. 50 Other limitations reflect a belief that the proposed crossexamination will impede the search for truth. For example, domestic law may prohibit a prosecutor from eliciting information about a testifying defendant's dated prior conviction. 51 Often those rules whose rationale lies in the search for truth allow the trial judge a measure of discretion in balancing probative worth versus undue prejudice.
In contrast to its practice in hearsay-confrontation cases, the
Supreme Court, from 1968 in Smith v. Illinois52 through 1988 in
Olden, 5 3 has been willing to use the confrontation clause to "constitutionalize" cross-examination and impeachment rules. 54 In individual cases, it has "second-guessed" domestic law restrictions as applied to a criminal defendant's right to cross-examine a prosecution witness. It has done so even where, viewed as a whole, domestic law permitted the defense wide latitude in cross-examining the witness. The Warren Court began the process in Smith. Smith concerned an informant who testified for the prosecution in a drug case and acknowledged on cross-examination that he had used a pseudonym when he identified himself during direct examination. 55 The trial judge, while allowing the defense other avenues of cross-examination, denied defense efforts to elicit from the witness his true name and address. 5 6 In fact, the defendant had known both the witness and one of his friends for a time, and defense counsel had once represented the witness. 57 The Smith Court invalidated on confrontation grounds the state trial judge's restriction of cross-examination. It relied upon Alford v. United States, 58 a case not of constitutional dimension. In Alford, the Court held on domestic law grounds that a federal judge should have allowed defense counsel to elicit testimony that a prosecution witness was currently residing in federal custody. 59 Traditional evidence rules ordinarily permit examination of a witness concerning his or her address so that the trier of fact can consider where the witness is "coming from" in assessing his or her credibility. 60 The Alford Court was more concerned that proof of federal custody might help the jury assess whether the witness had a bias or motive to give testimony favoring the government. 6 ' Thus the Court overruled the trial judge, without suggesting that the confrontation clause mandated such a result.
Once the witness in Smith admitted that his true name was not "James Jordan," testimony about his true name would hardly seem to be of an impeaching nature. Whether the witness was named Able or Baker or Cain, by itself, would make no difference. This distinction should have made Alford inapposite. At the same time, a generalized concern for the safety of informants might represent a legitimate state interest in prohibiting questions concerning the true names and addresses of informants.
Nevertheless, the Smith Court invoked Alford as precedent for invalidating, on confrontation clause grounds, the limitation which prohibited Smith from pursuing one line of cross-examination. 62 By invalidating the limitation, Smith appeared to create an opening for the Court to use the confrontation clause to constitutionalize criminal discovery. The Smith Court declared, "The witness' name and address open countless avenues of in-court examination and out-ofcourt investigation. To forbid this most rudimentary inquiry at the threshold is effectively to emasculate the right of cross-examination itself. As this Article discusses lat&, Smith has not led down a road of constitutionally-mandated discovery. 6 4 Rather it has led to a series of decisions in which the Court has invalidated, on a case-by-case basis, a variety of trial court domestic law limitations upon defense cross-examination of prosecution witnesses.
A. THE PROBATIVE WORTH CASES
OMen is among the most recent of the probative worth cases. There the defense contended that the female complainant in a sexual assault case had constructed her story in order to deceive a male friend as a means of explaining her presence in the defendant's company. 65 When the male friend testified for the prosecution, the trial judge sustained objections to defense questions designed to demonstrate that the male witness and the female complainant had lived together. 66 The judge believed that undue prejudice to the search for truth would outweigh whatever value the evidence would have for impeachment. That possibility existed, he said, because the Kentucky jury might be disturbed that the complainant was Caucasian and her male lover, the witness, was Black. 6 7 The Supreme Court reversed and held that the confrontation clause required that the defense be able to explore the relationship between the complainant and the male witness.
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The balancing process seems to support the Supreme Court's rejection of the trial judge's conclusion that sustaining the prosecution objections would further the search for truth. However, in the absence of wholesale limitations upon cross-examination, why should the Supreme Court use the confrontation clause to dictate to a state the proper scope of cross-examination and impeachment? Especially in the area of probative worth versus undue prejudice, as distinguished from the privilege area, courts cannot articulate hardfast rules. Accordingly, federal court intervention through the confrontation clause, as demonstrated by Olden, will amount to second-guessing on a case-by-case basis and cannot hope to yield any firm doctrine. Hence the Olden line greatly departs from the approach of the hearsay cases, as embodied in Bourjaily. 69 The Bourlaily message is that even if confrontation concerns should shape the rules of evidence, they must not do so on a case-by-case basis, as distinguished from a category-by-category basis.
The Court, through its hearsay decisions, allows prosecutors the right to use hearsay accusations without affording the defendant any cross-examination of an accuser or even an opportunity to argue against admissibility on reliability grounds. Why has the Court then used the confrontation clause to strike down limitations upon particular restrictions on cross-examination of those accusers who do appear, even where the state trial court has otherwise allowed wide latitude in cross-examination? Moreover, the same Court which evidences an unwillingness in the hearsay area to rewrite evidence rules in the name of confrontation seems to have opened the door to constitutionalizing the area of legal relevance--extending the reach of the confrontation clause even beyond regulation of the proper scope of cross-examination. As I read Olden, if the witness, having been required to answer questions concerning his relationship with the complainant, denied a sexual relationship, the confrontation clause would have mandated that the defendant be allowed to call witnesses to impeach his denial. 70 Courts may be venturing far, in the name of confrontation, to shape basic rules of relevance and to second-guess the domestic law weighing of probative worth versus prejudice.
Professor Ronald Allen has pointed out that the hearsay cases and the impeachment cases are compatible in one sense: both favor the admissibility of evidence, whether offered by the prosecution or the defense. 7 1 Recognizing that functional regularity, I still seek doctrinal consistency.
The Supreme Court will probably someday reconsider the Smith-Olden line of decisions in light of its hearsay-confrontation rulings. The Court may retreat from its present approach and leave to domestic law the balancing of probative worth against undue prejudice, with respect to both cross-examination and extrinsic impeachment evidence.
B. THE EVIDENTIARY PRIVILEGE CASES
Where the defendant asserts that invocation of an otherwise [Vol. 81
proper privilege would impermissibly limit his or her confrontation rights, courts must struggle to apply the line of decisions which began with Davis. 72 In Davis, a domestic evidentiary -privilege protected against revelation of juvenile delinquency matters where the prosecution witness was on juvenile probation. 73 The Supreme Court held that to prohibit this avenue of cross-examination, which might expose a motive for the witness to cooperate with the prosecution, would be to deny the defendant his confrontation clause rights. 74 Society cannot benefit from the policies underlying the confrontation clause and, at the same time, benefit from the testimony of the witness. Phrased another way, courts cannot make the defendant bear the cost of the privilege, even when the price is the shutting off of but one avenue of cross-examination. 75 The privilege cases are inconsistent with the spirit of the hearsay cases. The hearsay cases hold that often confrontation is adequate without any cross-examination. The privilege cases declare that cross-examination limited in but one respect is inadequate. The hearsay cases are unwilling to use the confrontation clause to constitutionalize the rules of evidence. The privilege cases use the clause for just such a purpose.
The privilege cases are different from the probative worthundue prejudice cases in that they may allow for something more than case-by-case adjudication. Courts may be able to determine which privileges must give way to confrontation and which may stand. For example, if the prosecution is to benefit from the testimony of a witness, must the defendant be allowed to explore conversations between the witness and the lawyer for the witness if such conversations, but for the privilege, would be proper material for impeaching the witness's present version of events? Thus far, however, the Supreme Court has articulated no guidelines for determining which privileges must fall in the path of a defendant's right to confront witnesses. 76 Some domestic limitations upon cross-examination are based upon notions of both limited probative Worth and policy-privilegefor example, rape shield statutes and statutes denying admission of dated convictions of non-party witnesses. Faced with a defense 72 Davis v. Alaska, 415 U.S. 308 (1974) . 73 Id. at 310-11. 74 Id. at 317-18. 75 For a recent treatment of the "privilege" cases, which considers confrontation, compulsory process, and due process, 
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claim that the restrictions violate the defendant's confrontation rights, the United States Supreme Court will probably establish limitations upon the use of the confrontation clause to rewrite domestic principles concerning cross-examination and impeachment.
IV. PROCEDURAL LIMITATIONS UPON THE MODE OF CROSS-EXAMINATION: CROSS-EXAMINATION WITHOUT
CONFRONTATION
In a third line of cases, the Supreme Court has established that a confrontation clause violation may occur even where domestic law has not prevented a defendant from asking the prosecution witness even a single question from among those which he or she desires to pose. This line of cases contrasts with the hearsay cases, where domestic law has afforded no cross-examination, and with the substantive cross-examination limitation cases, where domestic law has restricted one avenue of cross-examination.
The issues in the third line arise in the context of domestic law departures from the normal mode of witness examination. Usually direct examination and cross-examination occur in the presence of the trier of fact. The defendant and the witness are both present, each able to view the other. The cross-examination immediately follows the direct-examination.
In certain kinds of cases, generally to ease the discomfort of young witnesses or alleged sexual assault victims, many jurisdictions recently have departed from the procedural norms for examination of witnesses. The law, for example, may permit the witness to be in a room separate from the defendant and the jury at the time of the examination, as his or her testimony is televised live to the courtroom. 77 The testimony of the witness may also be taken in the defendant's presence but out of the jury's presence, with the jury viewing either a live or a taped telecast of the testimony. 78 Another variation provides that the direct testimony of the witness, given in the presence of the defendant, may be presented on tape to the jury, with cross-examination occurring in the defendant's and the jury's presence, but with a delay between the earlier taped direct testimony and the opportunity for cross-examination. [Vol. 81 tims of a sexual assault were allowed to testify against the alleged offender while they were behind a screen. To some extent, the defendant could see the teenage accusers, but they could not see him at all. The Court held that the right of a "face-to-face" meeting is part of the confrontation clause protection. 8 ' Citing President Eisenhower's reflections upon Kansas justice in his youth, the Court noted that the right of the accused to stand face to face with his accuser serves both the appearance and the reality of fair procedure. 8 2 The very trauma that flows from a face-to-face meeting may make it more difficult for someone to accuse another falsely. The Court said that nothing can compel the accuser to look the accused in the eye, but if the accuser looks away, the jury can assess such conduct in evaluating credibility. 8 3 It added that although some strong interest might create an exception to the right to face-to-face confrontation, the Court would not approve the 1985 Iowa statute. 8 4 That statute created a presumption that, in sex abuse cases, the alleged, youthful victim would always be so traumatized as to permit use of the Iowa "screening" procedures. 8 5 Nor would the Court comment upon the validity of other procedural departures from the normal mode of cross-examination. I cannot reconcile this line of cases with the hearsay-confrontation cases. Suppose that a young witness, shortly after an alleged offense, made an out-of-court accusation against the accused which fit the criteria of the "well-rooted" exception for excited utterances. Under such circumstances, very likely, even when the witness, for whatever reason, did not appear for cross-examination, the confrontation clause would permit the trial court to admit that statement for its truth without any individualized scrutiny of the statement's reliability. In such a case, the accuser would never stand "face to face" with the accused. Yet if that witness instead came to court and answered every question posed by the defense, the use of a one-way mirror between witness and accused would violate the confrontation clause absent an individualized showing of necessity for such a procedure.
Perhaps there is room to use the confrontation clause to invalidate procedural limitations upon cross-examination. However, the Supreme Court should not elevate procedural limitations over sub- stantive limits on cross-examination. Suppose that the defense has a choice between 1) either no cross-examination or cross-examination which is somewhat limited, perhaps because of an evidentiary privilege and 2) unlimited cross-examination, marred only by the presence of a one-way mirror placed between the witness and the defendant. Surely the defense would prefer to pose the questions.
Professor Ian Ayres has suggested that defenders of the Court might distinguish the hearsay-confrontation cases from cases involving either substantive or procedural limitations upon cross-examination. 8 7 They might contend that live testimony has a special impact. Thus when the witness appears and gives direct testimony before the trier of fact, the confrontation clause ordinarily disdains limitations upon cross-examination and upon face-to-face confrontation. Hearsay testimony has less impact; therefore, cross-examination and face-to-face confrontation are less important where the "witness" is hearsay declarant.
My response is twofold. First, as a matter of law, both hearsay and live testimony are significant: the assertions of fact contained in either may get the prosecution beyond the directed-verdict zone. Second, as the Supreme Court in Inadi has noted, a thoughtful person would often give greater credence to a hearsay statement than to in-court testimony. 88 The assertion that hearsay which fits within a domestic law hearsay exception-from dying declarations to coconspirator statements-has little impact when compared to courtroom testimony is too slender a trellis to support the argument for denying cross-examination and face-to-face confrontation in one case but requiring it in the other.
In the future, the Court will evaluate other sorts of departures from procedural norms in examining witnesses. 8 9 Unfortunately, Coy gives little guidance. Even though, unlike some state law counterparts, the confrontation clause does not use the term "face to face," the Coy Court placed literal emphasis upon that concept. The Court should avoid applying the concept of face-to-face in as rigid a manner in the future as it did in Coy. Instead, if it continues to invalidate procedural restrictions where no substantive limitations upon cross-examination are at issue, it should consider whether the pro- [Vol. 81
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cedure allows the trier of fact a meaningful opportunity to scrutinize the demeanor of the witness.
As long as the Court gives broad approval to the use of hearsay-where the trier of fact may have no opportunity to scrutinize the declarant's demeanor-consistency mandates that the Court not conclude that a procedure such as the presentation to a jury of videotaped testimony fails to provide a constitutionally adequate opportunity for demeanor scrutiny.
V.
CONFRONTATION AND DISCOVERY Except as to exculpatory evidence, the Supreme Court has been reluctant to constitutionalize criminal discovery. Apart from Brady material, 90 and except for disclosure of informers in certain cases, 9 ' the Court has mandated that the prosecution disclose only reciprocal information when a jurisdiction requires discovery to flow from the defense to the prosecution. 92 Under the Court's analysis, presumably, if the defense must disclose the names and addresses of alibi witnesses, the prosecution must disclose the names and addresses of witnesses who would rebut the alibi. Arguably, if the defense must reveal in advance of trial the written statements of its witnesses, so also must the prosecution. Absent obligations imposed upon the defense, however, the Court has not mandated that the prosecution reveal before trial the names or addresses of its witnesses or anything that would reveal to the defense the expected substance of their testimony.
Smith, discussed above, 93 pointed toward a road not taken. A court which, like the Smith Court, declared that knowledge of the true name and address of a witness is the starting point for meaningful out-of-court investigation and effective in-court cross-examination might well use the confrontation clause to mandate broad pretrial discovery. In the real world, where mid-trial continuances are necessarily rare, revelation at trial of the names and addresses of the witnesses, and of the substance of their testimony, may come too late to make cross-examination effective.
However, in Ritchie, a plurality of the Court emphasized that nothing in the right of confrontation mandates that the defendant be afforded pretrial discovery. 94 A majority of the Court seriously questioned whether even the compulsory process clause could serve to require any pretrial disclosure. 9 5 The Ritchie Court employed a due process analysis which, at best, would require pretrial disclosure of favorable material.
Thus the confrontation clause appears to be a dead letter in the area of pretrial discovery. Those who believe that discovery in criminal cases advances the search for truth might lament this fact, especially if they believe that the Supreme Court should concentrate its constitutional criminal procedural energies on decisions which upgrade the reliability of the factfinding process. 96 On the other hand, Ritchie is consistent with the hearsay-confrontation cases. It keeps the Court out of adjectival areas normally left to domestic law. It leaves it to states to both determine which procedures best serve the goal of reliability and balance reliability concerns against other considerations. It avoids case-by-case constitutional adjudication. For these reasons, when the Court evaluates the various lines of confrontation clause cases in light of each other, it is not likely to use the confrontation clause to shape pretrial discovery.
VI. THE BRUTON LIMrrING-INSTRUCTION ANOMALY:
CONFRONTATION DISAPPROVAL OF DE FACTO USE OF HEARSAY WHERE THE CONFRONTATION CLAUSE
WOULD APPROVE DE JURE USE
In 1980 and more fully in 1990, I have written concerning a confrontation clause anomaly to which Professor Seidelson also made brief reference in 1988.9 7 As Professor Seidelson stated, there are two lines of cases which, at some point, may cross paths. 98 In the Bruton line, the Supreme Court has held that, where domestic law makes a codefendant's confession inadmissible as to the defendant, the confrontation clause prohibits the prosecution from making de facto use of that confession, at least where the confessing codefendant does not testify and make himself available for cross-examination by the defendant. 99 In Dutton and Lee, however, the Court has indicated that sometimes the codefendant's confession may bear [Vol. 81
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adequate "indicia of reliability" so that a domestic law hearsay exception which permitted use of the codefendant's confession in resolving the defendant's guilt would not violate the confrontation clause.' 0 0 Thus if State X chooses to make A's confession de jure admissible against B under a declaration against penal interest hearsay exception, it will not necessarily violate B's confrontation rights even when A does not testify. However, if State X deems A's confession inadmissible but, so that the defendants can be tried jointly, uses a presumptively ineffective limiting instruction procedure, Bruton seems to say that the procedure amounts to a de facto use of A's confession against B which violates B's right to confront witnesses.
This anomaly cannot stand scrutiny' 01 as prosecutors finally begin to focus attention on it.102 It is probable that the Court eventually will withdraw its support from the confrontation clause rationale for Bruton and will come to view the Bruton problem in its proper context. The Court will ask whether a jurisdiction which, under domestic law, absent any constitutional compulsion, has deemed evidence inadmissible, or admissible only for a limited purpose, may undermine its own policy decision by utilizing ajury instruction that is likely to be ineffective. I do not know the answer to that question, but the answer will probably come wrapped in a procedural fairnessdue process garb. Thus if the Court declares that the state cannot make de facto use of a hearsay declaration where the confrontation clause would have permitted the dejure use, the Court will declare that the state's abandonment of its own evidentiary policy violates due process of law.' 0 3
VII. CONCLUSION
One need not be a student of the development of the law to observe that parallel lines of cases in related areas eventually may influence one another, or that periodically a court will feel obligated to synthesize its own precedents. The future of the confrontation clause lies in such a process. Confrontation decisions cannot forever stand in such different parts of a liberal-conservative spectrum. 
